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de direito Direito e Democracia

parti pris 

2. AÇÃO E RACIONALIDADE COMUNICATIVA

Direito e Democracia

the basic moral intuitions the theorist reconstructs are, as Aristotle noted, aquired 

in the process of socialization; but, Habermas argues, they include an “abstract 

individuals in and trough being socialized in networks of reciprocal social re-

lations, so that personal identity is from that start interwoven with relations of 

mutual recognition. 

 

insights
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sim não
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mundo objetivo

mundo social

 mundo subjetivo

continuación con otros medios, ahora de 
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steering media

Ilha das Flores
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Direito e Democracia

3. DIREITO E DEMOCRACIA

faktizität und Geltung Facti-

cidad y Validez Between Facts 

and Norms

Beiträge zur Diskurstheorie des Rechts und des Demokratischen 

Rechtsstaats
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-

ationalizes the tension between facticity and validity, already harbors the dem-

ocratic idea developed by Rousseau and Kant: the claim to legitimacy on the 

part of a legal order built on rights can be redeemed only through the socially 

integrative force of the “concurring and united will of all” free and equal citizens

 crítica
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pela mesma razão

Discourse theory explains the legitimacy of law by 

means of procedures and communicative presuppositions that, once they are legally insti-

tutionalized, ground the supposition that the processes of making and applying law lead to 

rational outcomes

Direito e Democracia
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“liberal” traditions conceive human rights as the expression of moral self-deter-

mination, whereas “civic republicanism” tends to interpret popular sovereignty as 

the expression of ethical self-realization. From both perspectives, human rights 

and popular sovereignty do not so much mutually complement as compete with 

each other

[n]othing is given prior to the citizen’s practice of self-

-determination other than the discourse principle, which is built into the conditions of com-

municative association in general, and the legal medium as such

[l]egal norms of this type [direito positi-

whose integration is based simultaneously on the threat of external sanctions and the suppo-

sition of a rationally motivated agreement

persons could agree as participants in rational discourses
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Moral and legal prescriptions each 

One begins by applying the discourse principle to the general right to liberties a 

right constitutive for the legal form as such-and ends by legally institutionalizing 

the conditions for a discursive exercise of political autonomy. By means of this 

retroactively assume an elaborated legal shape. Hence the principle of democra-

cy can only appear as the heart of a system of rights. The logical genesis of these 

rights comprises a circular process in which the legal code, or legal form, and 

the mechanism for producing legitimate law-hence the democratic principle-are 

co-originally constituted
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Either they can consider legal norms merely as commands, in the sense of fac-

tual constraints on their personal scope for action, and take a strategic approach 

to the calculable consequences of possible rule violations; or they can take a 

performative attitude in which they view norms as valid precepts and comply ‘out 

of respect for the law
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They no longer have a choice 

about which language they might want to use. Rather, the legal code is given to legal subjects 

in advance as the only language in which they can express their autonomy

vinculantes

razoáveis

4. A TRANSFORMAÇÃO DE PODER COMUNICATIVO EM PODER 
ADMINISTRATIVO

Direito e Democracia

If the interpenetration of private and public autonomy brought about in the sys-

not limit itself to the liberty of private persons and the communicative freedom of 

citizens. It must extend immediately to that political power already presupposed 

with the medium of law, a power to which the making as well as the enforcing of 

law owe their binding character.
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In short, the state becomes necessary as a sanctioning, organizing, and ex-

ecutive power because rights must be enforced, because the legal community 

has need of both a collective self-maintenance and an organized judiciary, and 

because political will-formation issues in programs that must be implemented. To 

be sure, these are not just functionally necessary supplements to the system of 

rights but implications already contained in rights

fair
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 experts

externamente

From this argumentation-theoretic perspective, the division of powers and re-

sponsibilities among authorities that respectively make, apply, and implement 

of reasons and to the corresponding forms of communication that determine how 

these reasons are dealt with. Political legislators alone enjoy unlimited ac-
cess to normative, pragmatic, and empirical reasons, including those constituted 

through the results of fair compromises, though they have this access only 
within the framework of a democratic procedure -

tion of norms. The judiciary cannot make whatever use it likes of the reasons 

packaged in, and linked to, statutes; 

when the courts, with an eye to the coherence of the legal system as a whole, 

employ them in a discourse of application aimed at decisions consistent 
over time administration 
is not permitted to deal with normative reasons in either a constructive or 

reconstructive manner. The norms fed into the administration bind the pursuit of 

collective goals to pregiven premises and keep administrative activity within the 

and strategies only under the proviso that-in contrast to subjects of private law-

they do not follow their own interests or preferences. (BFN, p

[i]n contrast to Weber, who sees the fundamental phenomenon of power as 

the probability that in a social relationship one can assert one's own will against opposition, 

Arendt views power as the potential of a common will formed in noncoercive communication
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Law is two things at once: a system of 

knowledge and a tem of action. It is equally possible to understand law as a text, com-

posed of legal propositions and their interpretations, and to view it as an institution, that is, 

as a complex of normatively regulated action

This leads me to propose that we view law as the medium through which commu-

nicative power is translated into administrative power. For the transformation of 

communicative power into administrative has the character of an empowerment 

within the framework of statutory authorization. We can then interpret the idea of 

the constitutional state in general as the requirement that the administrative sys-

tem, which is steered through the power code, be tied to the lawmaking commu-

nicative power and kept free of illegitimate interventions of social power (i.e., of 

the factual strength of privileged interests to assert themselves).

5. CIRCULAÇÃO DO PODER: DO PODER COMUNICATIVO AO 
PODER ADMINISTRATIVO
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Discourse theory provides conceptual tools that allow us both to analyze the 

-

struct them in terms of the corresponding forms of communication [...] the ratio-

nal reconstruction of a given sequence of communication with discourse-theo-

social and administrative power that cannot be publicly advocated 
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6. NOTAS

certain normative elements

Lecciones sobre una Fundamentación de la Sociología en 

Términos de Teoría del Lenguaje. In: Teoría de la Acción Comunicativa: complementos e estudios previos
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